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As Appellant's opening brief states, counsel has determined that not all of the
defendant's arguments have merit. Therefore, for the convenience of the Court, counsel
separated the claims which counsel believes have merit from the claims counsel believes
are without merit, but which must be brought to the Court's attention in accordance with
State v. Clayton, 639 P.2d 168 (Utah 1981) (following Anders v. California, 386 U.S. 738
(1967)). Counsel continues this practice in replying to the arguments set forth in
Appellee's Brief. In replying to the arguments regarding the claims counsel believes are
without merit, counsel has conferred with the defendant at length in order to adequately
defend the defendant's claims.
I.

The Trial Court Erred in Denying the Defendant's Motion to Dismiss
the Charge of Criminal Mischief.

Appellee's Brief first argues that "this Court should not review Defendant's claim
because he has not marshaled the evidence." Br. Appellee at 12 (boldface omitted).
However, the plaintiffs arguments fail to address whether the trial court's denial of
defendant's motion to dismiss was in error as a matter of law, which is reviewed for
correctness. See Salt Lake City v. Peterson, 2010 UT 64, \ 6, 245 P.2d 197 (citing State
v. Hamilton, 2003 UT22,^ 17, 70 P.3d 111).

i
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A.

Defendant was not required to marshal all record evidence
supporting the trial court's denial of defendant's motion to
dismiss.

"The grant or denial 'of amotion to dismiss is a question of law [that] we review
for correctness, giving no deference to the decision of the trial court."5 Peterson, 2010
UT 64, at U 6 (citing Hamilton, 2003 UT 22, at *{ 17). Appellant's Brief asserts that
"under Utah Code Ann. § 76-2-10, an intent to harm Mr. Stevens could only be
transferred to another person, not property." Br. Appellant at 15. Defendant's first issue
is not a direct challenge of the sufficiency of the trial court's findings which would
require defendant to marshal all record evidence supporting such findings, but is an
argument asserting a limitation on the application of the transferred intent statute. See
United Park City Mines, Co., v. Stichting Mayflower Mountain Fonds, 2006 UT 35, ^|24,
140 P.3d 1200.
Although case law indicates that "where the legal standard is extremely factsensitive, the appellant has the duty to marshal the evidence," defendant contends that
such is not the case here. Chen v. Stewart, 2004 UT 82,ffij51-52, 100 P.3d 1177.
Defendant's main assertion regarding the trial court's denial of defendant's motion to
dismiss, was that "the theory of transferred intent does not apply." Appellant's Brief at
18. As Appellee's Brief points out, defendant states that "no evidence was presented by
the plaintiff that the defendant 'intentionally' damaged, defaced or destroyed the hoist,"
and that "[t]he plaintiffs evidence was limited to the alleged fact that the defendant
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attempted to hit Mr. Stevens with a vehicle and missed and hit the hoist." Id. Defendant
made such statement to establish that the plaintiff incorrectly presented the theory of
transferred intent. Therefore, the defendant did not have a duty to marshal all record
evidence supporting the trial court's denial of defendant's motion to dismiss.
B.

Based upon the evidence presented to the trial court a reasonable
jury could not find that the defendant's objective was to damage
the hoist

Plaintiff asserts that since the "State presented Stevens5 testimony that as he stood
behind the hoist, Defendant stepped on the gas and crashed into the hoist," then the "jury
could reasonably infer that Defendant intended to hit the hoist." Appellee's Brief at 13.
Defendant argues that such an inference would be unreasonable even when viewed in a
light most favorable to the plaintiff Appellant Brief at 18.
Utah Code Annotated § 76-2-103(1) states that "[a] person engages in conduct:
[ijntentionally, or with intent or willfully with respect to the nature of his conduct or to a
result of his conduct, when it is his conscious objective or desire to engage in the conduct
or cause the result." Although it is true that defendant allegedly admitted that he intended
to hit Mr. Stevens, and Mr. Stevens testified that he stood behind the hoist, defendant
argues that it would be unreasonable for the jury to infer that his conscious objective was
to damage the hoist. Rl 12:314-14; Rl 12:184. At trial, Todd Arza Evans (owner of the
hoist), described the hoist as follows:
It's called an asymmetrical hoist or auto lift that has a 9,000 pound capacity.
It's solid steel folded in a way that has as little room as possible, but it's
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very strong, doesn't take very much room but it's quite strong. It has
webbing at the bottom where the steel is welded to the base and in the base
it has about eight bolts that are bolted into the cement.
Rl 12:244-45. Plaintiffs argument regarding Mr. Stevens' location in relation to the hoist
at the time of the collision is flawed. It would be unreasonable for the jury to infer that
since Mr. Stevens stood behind the hoist at the time of impact, the defendant's objective
was to intentionally hit the 9,000 pound capacity, solid steel hoist, which was bolted into
the cement. See id. All evidence presented by the plaintiff at trial indicated that the
defendant's objective was to hit Mr. Stevens, not the hoist. See Rl 12:314-15.
II.

There was Insufficient Evidence Presented in the Trial Court to
Support the Jury's Verdict Finding the Defendant Guilty of the Charge
of Criminal Mischief.

Plaintiff again contends that "this Court should not review defendant's claim
because he has not marshaled the evidence." Appellee's Brief at 16 (boldface omitted).
Specifically, plaintiff claims that defendant failed to cite to Mr. Stevens' testimony "that
he stood behind the hoist, [while] defendant aimed the truck at him and crashed into the
hoist." Appellee's Brief at 16 (citing Rl 12:184-85).
The Supreme Court of Utah took the opportunity to reiterate the requirements of
marshaling in Chen v. Stewart. In its ruling the Court states:
[I]n order to properly discharge the duty of marshaling the evidence, the
challenger must present, in comprehensive and fastidious order, every scrap
of competent evidence introduced at trial which supports the very findings
the appellant resists. This does not mean that the party may simply provide
an exhaustive review of all evidence presented at trial. Rather, appellants
must provide a precisely focused summary of all the evidence supporting
4
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the findings they challenge...Furthermore, appellants cannot shift the burden
of marshaling by falsely claiming that there is no evidence in support of the
trial court's findings...In sum, to properly marshal the evidence the
challenging party must demonstrate how the court found the facts from the
evidence and then explain why those findings contradict the clear weight of
the evidence.
Chen, 2004 UT 82, at ^ 53-54 (internal citations omitted). Appellant's Brief asserts that
"the only evidence presented was that the defendant attempted to run the vehicle the
defendant was driving into Mr. Stevens and inadvertently hit the hoist." Appellant's
Brief at 20. Since the plaintiff must show that the defendant intended to damage the
hoist, rather than Mr. Stevens, defendant stands by this assertion.
Plaintiff argues that since the defendant did not cite to the fact that there was
testimony indicating that Mr. Stevens stood behind the hoist while "defendant aimed the
truck at him and crashed into the hoist," the defendant has not met his burden under the
marshaling rule. Appellee's Brief at 16 (emphasis added). However, defendant contends
that the burden was met, because such testimony does not establish that the defendant had
a conscious objective to damage the hoist. As plaintiff states, "defendant aimed the truck
at him (Mr. Stevens) and crashed into the hoist. Appellant's Brief at 16 (citing Rl 12:18485). The evidence presented to the trial court, including testimony of admissions
allegedly made by the defendant, allows for only one reasonable conclusion. The
defendant's objective was to hit Mr. Stevens, and not the hoist, at the time of the
collision. Plaintiff failed to present evidence that the defendant "intentionally" damaged,
(
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defaced or destroyed the hoist. Thus, defendant properly discharged his duty of
marshaling the evidence.
III.

The Claims Raised by the Defendant
A.

Defendant was entitled to a mistrial after the juror saw the
defendant in handcuffs.

After conferring with the defendant on this issue, defendant contends that although
the trial judge questioned the juror about the incident, and the juror stated that the incident
caused her no concerns, the juror was nonetheless prejudiced by witnessing the defendant
in handcuffs.
B.

Defendant's claim of judicial error was adequately briefed.

Plaintiff contends that "Appellate counsel has not adequately briefed Defendant's
claim that the trial court erred in excluding evidence of past convictions, currently
pending charges, and an ex parte stalking order against Stevens." Appellee's Brief at 18.
"Briefs must contain reasoned analysis based upon relevant legal authority. An issue is
inadequately briefed when the overall analysis of the issue is so lacking as to shift the
burden of the research and argument to the reviewing court." Alban v. Alban, 2008 UT
App 130, Tj 2, 2008 Utah App. LEXIS 134 (quoting State v. Sloan, 2003 UT App 170, If
13,72P.3dl38).
Plaintiff contends that defendant has not "identified the evidence Defendant asked
to introduce, nor has he addressed the trial court's reasoning." Appellee's Brief at 18
(citing Appellant's Brief at 21-25). However, Appellant's Brief states:
6
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In this case, the defense sought to cross-examine Mr. Stevens regarding past
criminal convictions, currently pending criminal charges, and an existing ex
parte civil stalking injunction against Mr. Stevens in order to impeach Mr.
Stevens' testimony of the events which led to the charges being filed
against the defendant. Such evidence was also sought to establish the
existence of threatening behavior by Mr. Stevens against the defendant and
Ms. Quintero to prove a motive for the defendant's assertion of self
defense.
Appellant's Brief at 25-25 (citing Rl 12:191-214). As for addressing the trial court's
ruling, defendant asserted that "[t]he trial court erred in refusing to allow the defendant to
use evidence of past criminal convictions, currently pending criminal charges, and an
existing ex parte civil stalking injunction..." Appellant's brief at 21 (boldface and
underline omitted).
Defendant has not shifted the burden of research and argument to this Court,
Defendant set forth the standards and rules of evidence relevant to defendant's claim.
Defendant then identified the evidence which he attempted to introduce, and analyzed the
effect the trial court's denial had on his case.
Furthermore, defendant contends that plaintiffs argument fails to address whether
the trial court's denial was in error, arguing only inadequacy on the defendant's part and,
therefore, shifting the burden of arguing its point to this Court.
C.

Defendant's claim of ineffective assistance of counsel was
adequately briefed.

Again, plaintiff contends that defendant has inadequately briefed defendant's
claim of ineffective assistance of counsel. See Appellee's Brief at 2 0 - 2 1 . Particularly,
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plaintiff asserts that defendant failed to adequately brief defendant's claims in the
following ways: (1) defendant failed to cited to any authority to support his claim; (2)
defendant failed to cite to the record or to any evidence that trial counsel knew or should
have loiown about; (3) defendant did not identify what witnesses should have been called,
or how such testimony would have made a difference; and (4) defendant did not explain
what tapes he was referring to, what evidence they contained, or how the tapes would
have made a difference to the outcome of his case. Appellee's Brief at 20.
However, defendant cites to authority which sets forth the factors which must be
present for a defendant to prevail on an ineffective assistance claim. See Appellant's
Brief at 27 (citing State v. Clark 2004 UT 25, ^ 6, and State v. Crosby, 927 P.2d 638, 644
(1996)). Defendant also cites to, and attached as an addendum to Appellant's Brief, Ms.
Quintero's request for a civil stalking injunction against Mr. Stevens, which identifies the
following witnesses: (1) Katrina Barney; (2) Chrystal Weeks; (3) Paula; (4) Derek
Hymas; and (5) Vladimer Nominoff. Appellant's Brief at 28 (citing to Addendum 5).
Defendant refers to the plaintiffs use of the tapes/recordings in question during the
defendant's sentencing. Additionally, defendant explains why the above-referenced
information would have benefitted the defendant's claim of self defense. See Appellant's
Briefat28,29.
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Plaintiff fails to address the substance of defendant's claim of ineffective
assistance of counsel, relying solely on its contention that defendant has inadequately
briefed the issue. Thus, plaintiff has not met its burden of refuting defendant's claim.
D.

Defendant adequately briefed his claim that the prosecution
willfully withheld exculpatory evidence.

Plaintiff once again asserts that defendant failed to comply with his briefing
requirement, specifically, "[defendant] never identifies what evidence the prosecutor did
not disclose, what that evidence would have shown, or why it might have been
exculpatory." Appellee's Brief at 21. However, defendant identifies the recordings as the
recordings plaintiff used at the defendant's sentencing, which defendant claims were
edited, and in which the defendant threatens Mr, Stevens. Appellant's Brief at 29,
Additionally, defendant contends that the recordings contained portions wherein Mr.
Stevens threatened the defendant, thereby supporting his self-defense claim. Id. at 28.
Plaintiff fails to address the substance of defendant's claim of willful withholding of
exculpatory evidence, relying solely on its contention that defendant has inadequately
briefed the issue. Thus, plaintiff has not met its burden of refuting defendant's claim.
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CONCLUSION
Based upon the above, the defendant respectfully requests that this Court reverse
the trial court's denial of the defendant's motion for a mistrial and remand the case to the
trial court for a new trial. The judgment and verdict against the defendant should be
vacated based upon the failure to declare a mistrial, the failure to provide the defendant
with discovery in violation of the defendant's due process rights, failing to afford
defendant effective assistance of counsel, failing to allow the defendant to cross-examine
Mr. Stevens as desired, and failing to dismiss the charge of criminal mischief.
RESPECTFULLY SUBMITTED t h i s ^ ^ d a y of December, 2011.

_...,tTKtrtiL
Attorney for Defendant/Appellant
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